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Global Advocacy Issues

The current economic crisis has led to an unprecedented level of regulatory and legislative 
reform proposals, in the US and EU, as well as from global groups such as the G20, the 
Financial Stability Board, and the International Organization of Securities Commissions. SIFMA 
staff in the US and EU are dealing with these complex policy issues in an integrated manner. 
While many of these reforms are running in parallel, regional political realities are resulting, in 
some cases, in differing approaches that will have implications for the way we run our 
businesses and serve our customers. In addition, local political realities are such that the 
consideration of regulation and legislation, and eventual implementation, are not on coordinated 
timeframes. 

Consequently, to promote a more coherent and better understanding of these issues, SIFMA 
developed one-page descriptions of the key issues undergoing reform in the US, the EU, and 
globally. Each page also contains a timeline noting key milestone dates, the potential impact for 
our businesses and customers and key contacts for any questions you might have. 

We hope you find these useful, and we welcome your feedback.
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Simplified EU Legislative Process 
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EU Commission (EC)

EU Parliament (EP) EU Council

Council

Becomes EU law 30 days 

after publication in official 

Journal

If Regulation If Directive

EC

EP

Issues legislative proposal (Directive or Regulation)

ECON Committee (ie financial services) 

agrees common amendments

Working Group of Member States (MS) 

agree common position vs proposal
Trilogues 

(Reconcile 

differences)

Vote in Plenary Session Heads of MS approve

MS must implement in national laws within given 

deadline set in Directive (with limited flexibility). 
Becomes law as is in all MS 

immediately

Checks MS compliance ïmay take legal action 

against MS for late implementation or breach of 

EU Law (fines + ñname and shameò)



EU Voting Structure

Á European Commission issues proposal - requires unanimous approval by College of 27 EU Commissioners 

(one from each member state)

Á Parliament vote - simple majority voting (both at ECON Committee and Plenary level)

Á Council vote - qualified majority voting. Requires all of:

Á Backing by a majority of member states (ie 14)

Á Support by 255 votes from a total of 345; ie about 75% of the votes taking account of the following weightings:

Á 29 votes: France, Germany, Italy, UK

Á 27 votes: Spain and Poland

Á 14 votes: Romania

Á 13 votes: The Netherlands

Á 12 votes: Belgium, the Czech Republic, Greece, Hungary, Portugal

Á 10 votes: Austria, Bulgaria, Sweden

Á 7 votes: Denmark, Finland, Ireland, Lithuania, Slovakia

Á 4 votes: Cyprus, Estonia, Latvia, Luxembourg, Slovenia,

Á 3 votes: Malta

Á The countries supporting the proposal must represent at least 62% of the total EU population
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Simplified US Legislative Process
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Introduces a bill, which is then referred 

to the committee of jurisdiction

Member of the House of 

Representatives (House)

Hold hearings; consider; vote

House Committee

Debate and vote on bill from House 

committee

Full  House

Introduces a bill, which is then referred 

to the committee of jurisdiction

Member of the Senate

Hold hearings; consider; vote

Senate Committee

Full  Senate

Reconciles any difference between the 

Senate and House versions of the bill

Signs the bill into law or vetoes the bill

If the president vetoes the bill, the 

House and Senate can override the 

veto by a supermajority two-thirds vote

House and Senate

Full  House Full  Senate

Debate and vote on reconciled bill 

from the conference committee

Debate and vote on bill from House 

committee

Debate and vote on reconciled bill 

from the conference committee

President

Conference Committee



Proposal/Summary Impact

ÅSets global standard for future regulation/reform

ÅRetention and resecuritization issues as above

Securitization

ÅEU Commission response focuses on 3 revisions to the Capital Requirements 

Directive (CRD):

ÅRetention (CRD1): requires significantly increased investor due diligence and 

credit analysis, with capital charges for non-compliance, and prohibits investment 

by EU banks in securitisations unless originator retains at least 5% of the net 

economic interest of the securities securitised (EU Commission required to 

complete impact assessment by Dec 2009)

ÅRe-securitisation (CRD2): will restrict investment in certain types of re-

securitisations, to be defined, through much higher capital charges

ÅEU bank leverage ratio (CRD3): to impose some type of absolute cap on leverage, 

which does not currently exist in Europe

ÅCommittee of European Securities Regulators (CESR) consulting on whether to 

mandate real-time public reporting of trade price information for ABS & CDOs
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ÅThe credit risk retention provisions included in HR 1728 require creditors that 

originate and sell certain (non-ñqualifiedò) residential mortgage loans to third parties 

to retain a ñmaterialò portion of the credit risk of those loans (specified as 5%), and 

are prohibited from hedging or transferring this risk; timing for HR 1728 is unclear

ÅRegulators have authority to specify form and duration of retention, and also to 

provide exceptions from the retention requirements and hedging prohibitions

ÅRegulators may apply retention requirements to securitization sponsors

ÅQualified residential mortgage loan characteristics: prime loans meeting pricing 

thresholds; fully documented, fully indexed underwriting

ÅAction on companion bill in Senate appears to be somewhat uncertain

ÅRetention (CRD1):

Business

ÅRestrict ABS investment for investors who do not have  resources to meet the 

higher due diligence requirements

ÅRetention will mainly affect non-bank originators who will now need to raise long 

term funding for the 5% retained amount

ÅApplies to banking as well as trading books

ÅApplies to positions held by EU investors regardless of originator jurisdiction  

Cross Border

ÅPositions originated in US could not be distributed in Europe without originators 

fulfilling retention and investors fulfilling due diligence criteria

ÅUS operations of EU bank trading and syndicate desks will be subject to EU rules

ÅCESR initiative could have a damaging impact on market liquidity

Business

ÅHigher cost and increased capital requirements associated with risk retention for 

non-qualified mortgages; may be non-economic for some/many lending institutions

ÅWide scope of application to all "non-qualified mortgages" likely means reduced 

originations, less product choice/availability and higher cost for these mortgages

ÅRestriction on hedging may create safety and soundness risks

ÅPossible application of retention requirement to financing transactions collateralized 

by mortgage loans (eg, repurchase agreements)

Cross-Border

ÅUnclear at this point what extraterritorial impact bill will have in process

EU

US

ÅFinancial Stability Board (FSB) April 2008 report, identifying concerns with originate-

to-distribute business model. From which BIS and IOSCO initiatives flow

ÅBank for International Settlements (BIS) consultation on re-securitisation capital 

treatment (17 April close; Awaiting Recommendations)

ÅInternational Organization of Securities Commissions (IOSCO) developing global 

standards on ABS price transparency and disclosures and incentives including 

retention (Unregulated Products Markets and Products (UMP) Task Force)

Global

Contact Information:

EU: Richard Watson    Email: rwatson@europeansecuritisation.com

US: George Miller        Email: gmiller@americansecuritization.com

Global: Bertrand Huet  Email: bhuet@sifma.org

Global: David Strongin Email: dstrongin@sifma.org

Last update 05/29/2009



Credit Default 

Swaps (CDS)
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Proposal/Summary Impact

ÅTreasury Plan for Regulating OTC Derivatives:

ÅMandatory clearing of standardized OTC derivatives through central 

counterparties (CCPs); very standardized products should move to exchanges

ÅMandates an OTC derivative to be cleared if it is accepted for clearing by a CCP

ÅAll OTC participants will be subject to robust prudential supervision and regulation

ÅHouse Agriculture Committee approved H.R. 977 - deferred indefinitely

ÅRequire most OTC derivatives to be settled through a registered CCP 

ÅGrants CFTC limited authority to suspend trading in CDS

ÅSenate Agriculture Committee introduced S. 272 - hearing/markup - deferred

ÅMandates exchange-trading of all OTC derivatives

ÅHouse Energy Committee approved H.R. 2454 - deferred to 8 other committees.

ÅContains a prohibition of ñnakedò CDS transactions

Business

ÅEU wants to continue to include restructuring as a credit event but that creates 

problems when trying to standardise coupon rates

ÅCould lead to lower trade volume/ liquidity in single name CDS on EU reference 

agencies which could lead to wider spreads

Cross Border

ÅFragmentation of global derivatives markets

Business

ÅTreasury Plan: Would limit the use of non-liquid collateral for derivatives contracts 

facing a mandatory clearing requirement; forces end-users to access CCPs 

ÅCreates an incentive for CCPs to clear customized contracts

ÅSubjects all market participants to abundant prudential and regulatory 

requirements

ÅH.R. 977: Custom CDS contracts not granted exemption by the CFTC would 

become illegal

ÅS. 272: OTC derivatives would be standardized; ineligible contracts would be illegal

ÅH.R. 2454: Would largely eliminate the CDS market

Cross Border

ÅA burdensome U.S. regulatory regime could push business offshore

EU

US

ÅThe G20 Communiqué promoted the establishment of CCPs

ÅAsked the industry to develop a plan on standardization by Autumn of 2009

ÅIOSCO consultation paper on CDS market (Unregulated Market & Products (UMP) 

Task Force)

ÅThe industry may be allowed to maintain customization and innovation despite 

reforms

ÅCDS Big Bang (Global)

ÅHardwire the auction mechanism for CDS following a credit event

ÅDetermination Committee to decide if credit/succession events have occurred

ÅEffective date for CDS will be current -60 days (credit)/-90 days (succession)

ÅPre-Big Bang CDS may become relatively illiquid

ÅInvestors are being encouraged by ISDA and dealers to ñrollò into new contracts that 

conform to the new standard contracts

Global

Contact Information:

EU/Global: Bertrand Huet  Email: bhuet@sifma.org

US: Cory Strupp                 Email: cstrupp@sifma.org

Global: David Strongin       Email: dstrongin@sifma.org

ÅReview to enhance transparency and reduce systemic risks in derivatives markets:

ÅSet up and clear ñeligible CDSò on EU reference entities through EU-based central 

counterparties (CCP)

ÅBroader review of promoting central clearing of all OTC derivatives

ÅReview differential capital treatment between centrally cleared and non-centrally 

cleared derivatives (incentivize CCPs)

ÅPre and post-trade transparency of price information

ÅTransparency and reporting of institutionsô derivative positions

Last update 05/29/2009



Credit Rating 

Agency (CRA)
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Proposal/Summary Impact

Business

ÅFragmentation concerns: possible division of EU/ non-EU rating activities

ÅEU supervisorsô power to withdraw license/ratings with effect across EU and 

beyond:  effect on independence of ratings and market stability

ÅSignificant cost increase for CRAs, which will be passed on to issuers and users

ÅSpecific symbol required to be attached to structured finance ratings: stigma risk

Ålimits to innovation: regulatorôs ability to require CRA to withdraw existing rating if 

complexity of a structure raises ñserious questionsò

Cross-Border

ÅExtraterritoriality: imposes EU standards on non-EU CRAs and their regulators, but 

some may be politically inacceptable or legally unenforceable outside the EU ïcould 

impact ability of foreign governments/companies to raise capital in EU if non-EU 

ratings deemed not compliant nevertheless

Business

ÅIndustry reaction has been generally positive but uncertain if the rules will be 

sufficient to alleviate concerns about the rating agenciesô procedures and 

methodologies

ÅCongressional focus is on increasing transparency, improving accountability and 

enhancing investor confidence in our financial markets

EU

US

ÅInternational Organization of Securities Commissions (IOSCO) published note to 

G20 and Financial Stability Board (FSB) on the use of its ñCode of Conduct 

Fundamentals for CRAsò as a basis for international oversight of CRAs in Mar ó09

ÅG20 April 09 call for increased regulation of CRAs: CRAs required to register; must 

follow an international code of good practices; must avoid ñunacceptableò conflicts of 

interest

ÅSets global standard for future regulation/reform

ÅMany CRAs have substantially implemented IOSCO revised Code of Conduct

ÅEU, Japan, Australia and Canada are in the process of establishing CRA regulations 

based on the IOSCO Code of ConductGlobal

ÅBased on June ô08 proposals, in Dec ô08 the US Securities and Exchange 

Commission (SEC):        

ÅAdopted final rules on conflicts of interest, record keeping, reporting and 

disclosure 

ÅDid not act on proposal to remove references to NRSROs in SEC rules or 

mandated alternative symbology for structured finance products

ÅProposed an amendment on the ratings history disclosure rule and re-proposed a 

modified proposal for ñissuer paysò disclosure

ÅProposed legislation would require SEC to write rules for rating complex securities

Contact Information:

EU/Global: Bertrand Huet  Email: bhuet@sifma.org

US: Sean Davy                  Email: sdavy@sifma.org

Global: David Strongin       Email: dstrongin@sifma.org

ÅCreates common EU framework for registration, regulation and supervision of CRAs

ÅGoes beyond existing CRA standards on, e.g., corporate governance, regulatory 

reporting, public disclosure and withdrawal of ratings

ÅEU market participants may only use EU registered CRA issued ratings for 

regulatory purposes

ÅRatings issued outside of EU can either be ñendorsedò (by EU CRA office) or 

ñcertifiedò (By EU Commission if CRA has no EU presence): provided non-EU CRA 

subject to standards as strict as in the EU

Last update 05/29/2009



Hedge Funds
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Proposal/Summary Impact

Business: 

ÅAs at end-08, EU AIFM managed ca. EUR 2 trillion in assets 

ÅCirca 30% of hedge fund managers managing ca. 90% of assets of EU domiciled 

hedge funds would be covered by Directive. Higher threshold for private equity funds 

means that ca. 75% of EU private equity firms will be exempt 

ÅCost of compliance may be prohibitive for small AIFM

Å3rd country AIFM domiciled in jurisdictions not compliant with Directive will 

be unable to sell themselves to investors in EU 

Cross-Border:

ÅExtraterritoriality - imposition of EU requirements on non-EU AIFM

ÅFragmentation of global AIFM market

Business

ÅMandatory regulation of hedge fund managers will at a minimum raise the marginal 

costs of running a hedge fund

ÅIf the registration includes a requirement for in-house compliance/audit personnel, 

the cost to smaller hedge funds may be prohibitive  

ÅRegistration of hedge funds and application to them of the 1940 Act would vitiate the 

current business model of hedge funds, as many current strategies and techniques 

would be prohibited

Cross border

ÅGrowing EU/US convergence on need to regulate systemically important funds

EU

US

ÅInternational Organization of Securities Commissions (IOSCO) Consultation paper 

on hedge funds oversight

ÅG20 agreed to regulation/oversight to systemically important hedge funds

ÅHF will be required to register and disclose appropriate information

ÅSubject to oversight to ensure adequate risk management practices

ÅAuthorities will share information about HFs across jurisdictions

In the absence of clarity on what is finally proposed, the possible impact is difficult to 

define.  Potentially, prime brokers and other hedge fund counterparties might be 

delegated to provide oversight on systemic risk.  The direct regulatory cost to HFs 

could range from a relatively minor incremental increase in registration costs; to 

significant expenses associated with a substantial build for risk management/internal 

control/audit; to a complete revision of the current business model if U.S.-style fund 

requirements were imposed

Global

ÅIn House Financial Services Committee (HFSC) testimony, Geithner said he would 

not implement capital requirements for private capital

ÅMay require private funds to register with the SEC if they reach sufficient size

ÅNeed to determine hedge funds importance to systemic risk

ÅNew SEC Chairman, Mary Schapiro, has indicated that the SEC is looking at the 

regulation of hedge funds.  In the wake of Madoff, the customer protection provisions 

on custodianship of client assets/audit requirements will be strengthened

Contact Information: :

EU: Christian Krohn     Email: ckrohnt@sifma.org

US: Jerry Quinn           Email: jquinn@sifma.org

Global: Bertrand Huet  Email: bhuet@sifma.org

Global: David Strongin Email: dstrongin@sifma.org

ÅAlternative Investment Fund Managers (AIFM) Directive

ÅñAlternative Fundsò includes hedge funds, private equity, commodities, etc.

ÅHigher de minimis threshold for funds not using leverage

ÅFunds subject to: registration and authorisation; reporting and transparency; 

governance; risk management; capital requirements

ÅEU banks required to be used as custodian for all assets, even for funds outside EU

ÅAIFM authorised in home Member State will be entitled to market throughout EU 

ÅThird country AIFM subject to existing national regulation for 3 year interim period 

after directive comes into force after which AIFM domiciled in jurisdictions meeting 

regulatory, supervisory, and co-operation (incl. on tax) standards will get EU passport 

allowing them to market throughout EU 

ÅEnhanced monitoring of risks e.g. through supervisors sharing information

Last update 05/29/2009


